.
AT

BEFOR=Z THE
POLLUTION CONTROL HEAR
STATE QF WASHIN

IN TEE MATTER O ZINOECMISEH
SAND AND GRAVEL, INC.,
PCHB NO. 43

Apoellan:t,

FINDINGS OF FACT,
CONCLUSIONS AND DECISION

vs.

STATE OF VIASHINZTCHN,
DEPARTMENT COF =ZCCLGGY,

Respondent.
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The aopellant, Snohorish Sand & Gravel, Inc., appeals
from a condition rade & part of i1ts Waste Discharce Permit No.

3594, 1ssued by the Derartrent oI Zcology. From facts stipulated

and the testircony taken at the feorrmal hearing on May 27, 1971,

A

the Pollution Control EHearings Bcard makes the following

1. The 2i1lchuczs River -s a2 nonweanderzd stream, ISlow-
ing through land owned by the apcellant, Snohomish Sand & Gravel,

it apout a rile from whera the
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Inc. At a place ¢

River, *he appellant, by 2 drag-
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Pirlchuck flo s =n=z
line operation, reroves gravel Ircr the Pilchuck, limited to the
period betwesn June 1 and Septsnber 15, these being dates agreed
upon with the Despertmsant ¢i Fisher:zass and the Department of Game.
A hydraulic apcroval 1s necessary, pursaant to RCW 75.20.100;

2. This gravel 1s processed throughh a washing plant

and stockplled on the appellant's property. This, or similar



operations, have continued since 1915, the cravel supply being
replenished by annual fresnets i1r ths raiver.

3. Pursuant to RC: 90.42,269 and RCW 90.48.170,
appellant applied for a waste discnzrge perrcic in connection with
1971 operations.

4. Respondent rssued Wzs:te Discharge Permit No. 3594,
specifying certain conditions, wxtn all of ;nich except No. 5
the appellant 1s able and willing %o comply. That condition 1is:

The permittee shall not zt any time remove aggregate

from within the weized z2rarster o any state water-
course where such activ:-z:* ssould be in violation of
existing water cquality staniards for Intrastate Class
A waters.

5. All gravel wvash watsr and truck-vashing water goes
through a settlinc pond prior to zzixg discharged into the river;
however, 1t 1s irpossible to conc:zt trne dragline operation 1in
the raver trithout creating a tuarz:Z::v 1n excess of water gquality
standarcs for Intrastate Class A —zrs. The turbidity is guickly
dissipated, usually within halZ 2z r:il2 o ihe dragline operation,

No other method o overazicn 1s practical or feasible,
and the gravel reroval operation cznnot be carried on and comply
with condition No. 5.

From these Facts, the Polluzion Centrol Hearings Board

reaches the follovwing

That condition No. 5 was no:Z properly included in this

waste discharge permit.



Based on these Findincs znd Conclusion, the Board

makes the following

. DECISION 2¥D ORDER

The respondent Departranz's position is that condition
No. 5 is merely a statexrant of tne law relative to excessive
turbidity, inserted as a réemainder that i1t has to be obeyed. This
bland explanation that the cond:irfion 1s bhut a statement of the
law does not justify its inclusicn as a condition in the permit.

If the appellant accepts condition No. 5, the permit
can be withdrawn by the respondenz as soon as the inevitable tur-
bidity occurs because there woulc have been a violation of a
condition in the perrit accepied by the permittee. Without such
a condition in the permit, the rsspondent, if it attempts to
stop the appellant's operation v zenalties or injunctions, must
accord the appellant a Zay in court to show, if it can, that the
turbidity caused by 1ts cperaticns 1s inconsequential, and injures
neither fish nor ren, ané to urge that the regulation of turbid-
1ty must take into account the Zzctor of the industrial develop-
rent of the sta=ze

The declaration oi publ:c peolicy cited by the respondent
states 1t to be the public policy of the state to maintain the
highest possible standards to insare the purity of all waters of

the state consistent witih public resalth and enjoyment thereof,

the propagation and protection oI wildlaife, birds, game, faish "™

and other aquatic life, and the 1ndustrial development of the

state. (RCW 90.48.010).



The appellant has estatl-shad that 1t cannot comply
with condition No. 5 and og2rats -=s business. The record does
not disclose that appellant's ozzraction interferes with public
health and enjoyrent o} with prez=z=gation and protection of wild-
li1fe, birds, gare, fish or other azuatic life, and affirmatively
establishes that 1t 1s consistent with the industrial develop-
ment of the state within the purvisw of RCU 90.48.

Having so decided, 1t 1s unnecessary to rule or comment
on other agreemants ra:sed in suzzort of the result herein reached.

~at condition No. 5 be stricken
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It 1s therefore Oxrdere

from the permit.
DONE at Olyrpia, Washingzon tais day of July, 1971.

POLLUTION CONTROL HEARINGS BOARD

’\(i\ c&(L_L\L O \hJC' k{\_[_f

Mazthew W. Hi1ll, Chairman

Jzmes T. Sn=2=2hy, Menber

walt Vioodvard, Mermper





